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SALINE COUNTY LANDFILL, INC., )
)
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)
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) (PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

BRIEF OF PETITIONER, SALINE COUNTY LANDI~1LL,INC.

FACTS

This petition for reviewpresentsa questionof statutoryconstruction,concerningSection

39.2(f)oftheIllinois EnvironmentalProtectionAct. 415 ILCS 5/39.2(f),

OnNovember21, 1996,theSalineCountyBoardgrantedlocalsitingapprovalto aproposed

expansionofthesanitarylandfill ownedandoperatedby SalineCountyLandfill, Inc. (SCLI) See

IEPA’s responseto requeststo admit,no. 9, heaxingexhibit 3. OnDecember31, 1996,theIllinois

EnvironmentalAgency(JEPA) issuedapermitfor thedevelopmentandoperationofan expansion

oftheSalineCountyLandfill. Thatpermittedexpansioncomprisedaportionofthesameair space

thattheSalineCountyBoardhadgrantedlocalsitingapprovalto November21.SeefEPA’sresponse

to requestto admit no.9,hearingexhibit 3. This December31, 1996permit,no. 1996-147-LFM,

allows for theverticalexpansionof 15.8 acresofthe then-operatingsitedfacility, and a 4.8 acre

lateralexpansion,all partof the largerexpansionapprovedattheNovember21, 1996 local siting

hearing.Thatexpansionair spacewasthenpartiallyfilled with permittedsolidwaste.A copyofthat

completepermit 1996-147-LFMis attachedto SCLI’s petitionfor review.
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Lessthanthreeyearsfrom thedateof local siting approval,in October,1999,SCLI timely

submittedto the Illinois EnvironmentalProtectionAgency([EPA), an applicationto developand

operateahorizontalandverticalexpansionofSCLI’s proposedsanitarylandfill. JEPAdeniedthat

applicationfor developmentpermit, for thesolestatedreasonthat applicationproposeda landfill

designinconsistentwith thelandfill designapprovedatJ~ocalsiting. Specifically,theapplicationfor

developmentpermitdeniedby the[EPA on January4, 2002,proposeda landfill with no interior

separationbermbetweentwo sanitarylandfill units. Hearingexhibit2. Theapplicationsubmitted

to theSalineCountyBoardandapprovedin 1996was foundby this Boardto include an interior

separationbermbetweentwo landfill units,asexplainedbelow.

An expeditedappealbetweenthesamepartiesastheinstantcause,SCLI andtheIEPA, in

PCB02-108.followed. OnMay 16,2002, thisBoardaffirmedthe[EPA’s permit denialon thesole

groundsstatedin thatJanuary4, 2002permit denialletter,referencedabove.

In so affirming theIEPA in PCB02-108,thisBoardheld:

Finally, thoughit hasno bearingon theBoard’sdecisiontoday,and
theBoardmakesno ruling on it, thepartiesdo not disputethatSCI!
can avoid returningfor siting ~f it submitsan amendedpermit
application,proposinga wider interior separationberm, 100feet
wideinsteadof5O.

PCB02-108,May 16, 2002Opinion,page19 (emphasisadded).

TheTEPA didnotappealorotherwisecontestthisdeterminationbytheBoard,quotedabove.

IntervenorCountyof Salinefiled amotion to reconsiderthis sentencequotedabove. This Board

deniedtheCounty’smotion to reconsideron July 11, 2002,holding:
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The Board finds that the County’s assertions are
groundless,.,Moreover,not only did thesentenceat issueexpressly
providethat theBoardwasmakingno statementofthe law, but the
Boardcannotmisstatethelaw bymerelyobserving,asit did, whatthe
partieshavenot disputed...Thechallengedlanguageplainly referred
to SCLI submittingad~Threntpennitapplicationto theAgency,one
that for the first time would include a 100-foot wide interior
berrn...TheBoard thereforedeniesthe County’s motion. PCB 02-
108,July 11, 2002,page2.

NeithertheIntervenor,Countyof Saline,northeEPA,appealedtheBoard’sdecisionsin PCB02-

108.

While theappealin causePCB02-108waspendingbeforethisBoard,SCLI hadon file with

theIEPA an applicationfor renewalofits operatingpermit. During thependencyoftheappealin

PCB02-108,SCLI amendedits renewalpermit applicationto addto that application,IEPA log no.

2001-362,anotherapplicationfor apermit to expand its sanitarylandfill. In JanuaryorFebruary

of2003,thepermit sectionmanager,BureauofLand, IEPA, contactedSCLI’s representativesand

requestedtheywithdrawthatapplicationfordevelopmentpermit. Consistentwith thepositiontaken

by the EPA beforethis Board in PCB 02-108, the Permit SectionManageradvisedSCLI’s

representativestheNovember21, 1996, localsiting approvalremainedvalid andwouldnotexpire

undertheIEPA’s interpretationofsec.39.2(f)oftheEnvironmentalProtectionAct (Act), 415 ILCS

5139.2(f). ThePermit SectionManagerfurthertold representativesofSCLI in JanuaryorFebruary

of2003 that theentire application,includingtheapplicationfor renewalofthe operatingpermit,

wouldhavetobedeniedif theydidnotwithdrawtheapplicationfor expansionfrom theapplication

forrenewalpermit. SCLJimmediatelywithdrewtheexpansionapplicationfrom its renewalpermit

applicationin IEPA log number2001-362,onFebruary7, 2003, SeeIEPA’s amendedresponsesto

3
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requeststo admit,no. 14, hearingexhibit4. SeeHearingtranscript.pages60-61.35-39. Seefurther

theMarch 12,2003 correspondenceof thePermitSectionManager,hearingexhibit 6.

Thepartiesconcededandthis Boardnotedin PCB 02-108,that SCLI could file anewand

differentapplicationfor apermit for developmentof an expandedlandfill. PCB02-108,May 16,

2002,page19, andJuly 11, 2002. SCLI accordinglyfiled within two monthsofFebruary?,2003

an applicationfor developmentpermitof its sanitarylandfill, this timeproposinga 100 foot wide

interiorseparationberm,[EPAlog number03-113.SeeIEPA’s responseto requestto admitnumber

10. Hearingexhibit 3. TheEPA admitstheapplicationfor developmentalpermitin [EPA logno.

03-1 13 is consistentwith thedesignsubmittedto theCountyfor local sitingapprovalin 1996. The

applicationfordevelopmentalpermitin JEPAlogno. 03-113is consistentwith thelanguagequoted

abovefrom thisBoard’sMay16,2002Opinionin PCB02-108,in that theapplicationin log no. 03-

113 proposesa 100 foot wide interior sdparationberm. Hearingtranscript,pages51-53,48.

OnMarch12, 2003,thepermitsectionmanager,BureauofLand,IEPA,wrotealetterto an

attorneywhohadadvisedtheIEPA that it representedtheIntervenor,theCountyof Saline. In that

correspondence,thePermitSectionManagerstated,

Instead, we have interpreted Section 39.2(f) of the Illinois
EnvironmentalProtectionAct to meanthat a landfill’s local siting
approvalexpireswithin 3 yearsofbeinggrantedonlyif anapplication
for a developmentpermit has not beenmadeduring that 3-year
period. This interpretationhas consistentlybeen employed in
answeringquestionsfrompotentialoperatorsandin reviewingpermit
applications.SCLImadeapplicationfor alateralexpansion(Logno.
1999-381)within 3 years of obtaininglocal siting approvaland
although that application was deniedthe and Illinois Pollution
ControlBoardhasaffirmed its denial,the1996local sitingapproval
remainsviable. Accordingly, if SCLI were to submit a permit
applicationfor a lateralexpansion,thatwasconsistentwith the1996
localsitingapprovalandthatmetall theregulatoryrequirements,the

4
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Illinois EPAwould be obligatedto approveit.

Hearingexhibit 6. ThisMarch 12, 2003 letterwasconsistentwith thestatementsmadeby thePermit

SectionManagerto therepresentativesofSCLI in JanuaryorFebruaryof2003,andwasa document

accessibleto thepublic. Hearingtranscriptpages35-37,61, 52. See[EPA’s amendedresponsesto

requeststo admit,no. 4, 5, hearingexhibit 4. SeefurtherIEPA’s responseto requestto admit no.

6, hearingexhibit3.

ThePermitSectionManagertestifiedadevelopmentpermitfor SCLFsproposedexpansion

in EPA log no. 03-113was drafted,prepared,and unanimouslyrecommendedfor the Section

Manager’ssignature,byall reviewersandapplicablestaffatthe[EPA. Hearingtranscriptpages46-

48.

OnDecember5, 2003,theEPAreversedwithoutwarningitsrepeatedly-statedinterpretation

ofSection39.2(f)oftheAct, anddeniedSCLI’s applicationforthedevelopmentpermitin EPAlog

no. 03-113. Thesolestatedreasonin theDecember5, 2003permit denialletter,wasthat SCLI’s

localsitingapprovalexpired.Therecordin theinstantappealreflectsthe[EPA gavenojustification

for thereversalof its interpretationof Section39.2(f). SeeEPA’samendedresponsesto requests

to admit, no.s4, 5, and 18, exhibit4. March 12, 2003 letter from thePermitSectionManager,

exhibit 6. See[EPA’s responseto requeststo admitno. 17,exhibit 3. Hearingtranscript,page35-

39, 46. Attemptsby SCLI to determinethejustification for thereversalofthe [EPA’s statutory

interpretation,wereobjectedtobytheTEPA andIntervenor.Hearingtranscript,pages21-24,49-51.

This appealtimely followed. Petitionfor review filed January7, 2004.
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The JEPA admits before issuing theDecember5, 2003 permit denial letter to SCLI, it

consistentlyinterpretedSection3 9.2(f) oftheAct suchthat a local sitingapprovaldoesnotexpire,

exceptwheretheapplicantfails to submitanapplicationfor developmentpermitto theLEPAwithin

threeyears. TheIEPA admitsit consistentlyso interpretedSection39.2(f) oftheAct for sinceat

least1994. Exhibit 4, no’s 4, 5, 18. Hearingtranscript,page52, 35, 39. The[EPA admitsSCLI

hashad continuouslypendingsinceOctober,1999 applicationsfor permit to expandits Landfill,

exceptfor two periods,of two weeksandtwo monthsrespectively. EPA responseto requestto

admitnumber10, Exhibit 3.

ISSUE

Theissueis whetherunder415 ILCS 5/39.2(f) of the Act, the local siting approvalof

November21, 1996, expired. Thepartiesagreetheissueon reviewis framedby theDecember5,

2003 denial letter from theEPA. hearingexhibit 5, and no otherreasonsfor permit denialexist.

Transcriptpage32-33.

STANDARD OFREVIEW

Thestandardofreviewin this causeis whetherissuanceofthepermit soughtbySCLI will

causeaviolation oftheEnvironmentalProtection(Act), specifically415 ILCS 539.2(f). Thereis

no allegationthat issuanceof apermitwill causeaviolationof theBoard’sapplicableregulations.

IEPA’s responseto requestto admitno. 17,hearingexhibit3. This standardofreviewis articulated

in 415 1LCS 5/40(a).

BecausetheissuebeforetheBoardis strictly oneof statutoryinterpretation,uponfurther

reviewofthiscausebyan appellatecourt,thestandardofreviewwill bedenovoreview,insteadof

themanifestweightof theevidence.

6
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LAW

Tn interpreting a statute, the words chosen by the legislature are to be given their plain

meaning. The intent of the legislature should be ascertained primarily from a consideration of the

legislative language itself, which affords the best means of its determination. No nile of statutory

construction authorizes a tribunal to declare the legislature did not meanwhat the plain language of

the statute imports. Envirite Corporation v. Illinois EPA, 158 Ill. 2d210, 632 N.E. 2d 1035 (Ill.S.Ct.

1994).

It is abasicruleof statutoryconstructionthat theinclusionofonelimitation is theexclusion

ofothers.Inclusloun/usestexclusioalter/us. BowningFerrisIndustries,Inc. v. PCB,127Ill.App.

3d 509,468 N.E.2d1016(Third Dis. 1984). RochelleDisposalService,Inc. v. IPCB,266 Ill. App.

3d 192, 639 N.E,2d 988 (2~~dDis.1994).

Though an agency’s interpretation of its ownregulationsor rules is often entitled to great

weight, an agency’sstatutoryinterpretationsarereviewed de novo by the courts. Courts will not

defer to an agency’sinterpretationthat is contraryto theplain languageof the statute. Marion

Hospitalv. IllinoisHealthFacilitiesJ~~lannin~Board,324I]l.App. 3d 451, 753 N.E.2d1104(1 ~Dis.

2001).

Therule thatthe interpretationofastatutebyan administrativebodychargedwith applying

the statute is given weight, is usually applied where the statute is ambiguous and where the

interpretation by the administrative body is long continued andconsistent so that the legislature may

be regarded as having concurred in it. MoyV. Dept. of Registration and Education, 85 Ill.App.3d

27, 406 N.E.2d 191 (1~Dis 1980). Ill. Attorney General Opinion, 99-008. July 9, 1999.

7
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An agency’sstatutoryinterpretationthat conflictswith theagency’searlierinterpretationis

entitledto considerablylessdeferencethanastatutoryinterpretationconsistentlyheldby theagency.

Mobile Oil v. EPA, 871 F.2d149 (DC Cir.1989). GeneralElectric Co. v. Gilbert,429 US 125, 142

(1976). NLRB v. FoodanSICommercialWorkers,484 US 112, 124n. 20 (1987). INS v. Cardoza-

Fonseca,480 US 421,446n. 30 (1987). Watt v. Alaska,451 US 259, 273 (1981).

It is of greatconcernto theIllinois courtsandthisBoardwhentheEPAactsinconsistently.

Chemetcov. Illinois Pollution Control Boar4, 140 Ill. App. 3d 283, 488 N.E. 2d 639, 643 (5t~~

Dis.1986). AltonPackag~no,146111.App. 3d 1090,497N.E.2d864,866 (5thDiS., 1986). Owens

Oil Companvv.Illinois EPA,PCB 98-32(December18, 1997,page2.)

BASIC RULES OF STATUTORY CONSTRUCTION

REQUIRETHE IEPA TO ISSUE SCLI’S PERMIT

The statutory languageat issue is plain and unambiguous. Basic rules of statutory

constructionsupportissuanceof SCLI’s pemiit. 415 ILCS 5/39.2(f)provides:

A localsiting approvalgrantedunderthis sectionshallexpireat the
endoftwo calendaryearsafterthedateuponwhich it wasgranted,
unlessthelocal siting approvalgrantedunderthis sectionis for a
sanitarylandfill operation,in whichcasetheapprovalshallexpireat
the end of threecalendaryearsfrom the dateupon which it was
granted, and unless within that period the applicant has made
applicationto the Agencyfor apermit to developthe site. In the
event that the local siting decision has been appealed, such expiration
period shall be deemed to beginon thedateuponwhichthe appeal
processis concluded.

Exceptasotherwiseprovidedin thissubsection,upontheexpiration
of a developmentpermit undersubsection(k) of Section39, any
associatedlocal siting approvalgrantedfor the facility under this
sectionshall alsoexpire.

8
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Undertheplain meaningofthe languagechosenby thelegislaturein 39.2(f) oftheAct, a

local siting approvalissuedby the County Board doesnot expirewherethe JEPA receivesan

applicationfor apermit to developthe sanitarylandfill within threeyears. it is undisputedSCLI

timely submittedanapplicationfor permitto developthesanitarylandfill within threeyearsof the

November21, 1996 localsitingapproval.Seehearingexhibit6, theMarch 12, 2003 letterfrom the

PermitSectionManager. Theprimarynile ofstatutoryinterpretationis to follow theplain language

oftheAct. Envirite Corporationv. Illinois EPA,158 Ill. 2d 210,632N.E.2d1035 (Ill.S.Ct. 1994).

This Boardshouldfollow theplain meaningofthelanguageoftheAct. To hold local siting

expiresafteran unsuccessfulappealofapermitdenialwould readinto theAct additionallanguage

notchosenbythelegislaturein section39.2(f). To holdanapplicationfordevelopmentpermitmust

be continuouslypendingandon file with theIEPA to preservethevitality of local siting approval,

similarly requiresthereadinginto 39.2(f)oflanguagenotwrittenby thelegislature.Suchstrained

interpretationsoftheAct fail to follow theplainmeaningof the languagein theAct.

Wherethelegislaturecarefullyarticulatesin theplain languageof thestatute,thevarious

scenariosby which a local sitingmayexpire,thisBoardshouldnotreadinto theAct anythingelse.

In Section39.2(f),thelegislaturestatesa local siting expireswherethe landfill applicantfails to

applyto theEPAfor developmentpermitwithinthreeyearsofthedateuponwhich localsitingwas

granted.Thelegislaturefurtherspecifiesthethree-yearperiodto submitapermitapplicationto the

EPA shall not begin to run until conclusionof any appealof the local siting decision. The

legislaturefurtherspecifiesa local siting approvalmayexpireuponexpirationof a development

permit undersubsection(k) of Section39 of theAct. Wherethelegislaturecarefully articulates

possibleexceptionsto thecontinuingvalidity of the local siting, this Board should not readnew

9
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exceptionsinto theAct. Theinclusionofthosemultiple scenarioswherelocalsiting expires,serves

to excludeall otherscenarioswherelocal siting might expire. Browning FerrisIndustries,Inc. v.

~ 127 Ill.App.3d 509,468 N.E,2d1016(Third Dis. 1984) RochelleDist~osalServicev. IPCB,

266 Ill.App3d 192, 639 N.E.2d988 (2~Dis.1994).

IntervenorapparentlyconceedesSection 39.2(f) of the Act is unambiguous. Hearing

transcript,page27. Where theAct is clear, other rules of statutoryconstructionshould not be

resortedto. Envirite, spupra.

ThisBoardneedlook no furtherthantheplain language ofthe Act, Section39.2(f),toresolve

thisdispute. IEPA is creatinganewstatuteoflimitations on thevalidity oflocal sitingsnot found

in Act, andanewrequirementtheapplicantmusthaveacontinuous,ongoingpermit development

application,alsonotin theAct. EPAis furthercreatinganewrequirementanapplicantcannothave

a gap or breakin continuity amongits applicationsfor incrementaldevelopmentof its locally

approvedexpansions.

THE SUDDENREVERSALOF INTERPRETATION OF THE
ACT BY THE IEPA IS ITSELF SUSPECTAND NOT ENTITLED TO DEFERENCE.

TheFifth District AppellateCourt,thetribunalthatwill hearanyreviewoftheBoard’sruling

in theinstantcause,repeatedlystressedtothePollutionControlBoardtheimportanceofconsistency

in interpretingtheAct. “Of greatconcernto us is thefactthat thePollution Control Boardis not

consistentin its readingoftheAct.” Chemetcov. Illinois PoliutionControlBoard, 140 IlL App.3d

283,488N.E.2d 639,643(
5

th Dis.1986). “Wenoteadministrativebodiesareboundbypriorcustom

andpracticein interpretingtheirrulesandmaynot arbitrarily disregardthem.” Alton Packaging

Cprpprationv. PollutionControlBoardandIEPA, 146 Ill. App.3d 1090,497 N.E. 2d 864, 866 (
5

th
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Dis. 1986). TheJEPA arid this Boardareboundby prior customandpractice,andtheneedfor

consistencyin theirinterpretationoftheAct, because“Administrativeproceed.ingsaregoverned by

thefundamentalprincipalsandrequirementsofdueprocessoflaw.” AltonPackaging,146111.App.

3d 1090,497N.E.2d 864, 866 (
5

th Dis., 1986).Thus,grantingthedesiredpermitin theinstantcause

to SCLI would not causeaviolation oftheEnvironmentalProtectionAct, becausetheIEPA should

readSection39.2 (1) of the Act consistently, as it had for tenyearsbeforethe instantapplication.

Tlliiiois Appellatecourtsconsistentlyaccordsome deferenceto the long-continuedand

consistent statutory interpretations of an administrativeagencychargedwith applyingthestatute.

Moy v. DepartmentofRegistrationandEducation 85111. App. 3d 27,406 N.E. 2d 191 (Pt Dis.1980).

Therule is that the interpretationof a statuteby anadministrative
bodychargedwith applyingthestatuteshouldbegivengreatweight
by courts and that suchan administrativeinterpretationis to be
regardedas a substantialfactor in the interpretationappliedby a
reviewingcourt. This rule is usuallyapplied in instanceswherea
statute is ambiguous and where the interpretation by the

• administrativebody is long continuedand consistentso that the
legislaturemaybe regardedas havingconcurredin it (emphasis
added)

Eventhe Office of the Attorney General advises,

“While it is truean interpretationof a statuteby an administrative
body chargedwith applying the statute is ordinarily accorded
deference,that principal is generallyappliedin instanceswherethe
statute is ambiguous, and where the interpretation of the
administrative body is long-continued and consistent so the
legislaturemay be regardedashaving concurredin it.” Illinois
AttorneyGeneral’sOpinion 99-008,July 9, 1999.

Thus,theonlystatutoryinterpretationin theinstantcausethatis entitledto deferenceby any

subsequentcourt of review,is the long-standing,consistentinterpretationby theIEPA of Section

11
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39.2(1)that local siting approvalsdo not expireso long as applicationfor developmentpermit is

madewithin threeyears. As both the Illinois appellate courtsandtheOffice oftheIllinois Attorney

Generalstate,anewinterpretationof theAct, inconsistentwith thepreviousinterpretationsby the

arenot entitled to suchdeference,becausethe legislaturecan not be regarded as having

concurred. TheJEPA’sconsistentinterpretationof Section39.2(1)Act for severalyearsbefore

December5, 2003. shouldbe undisputed. For about tenyears,the IEPA consistently interpreted

Section39.2(1)oftheAct to hold that a local siting approvaldoesnot expire so long as the JEPA

receiveda developmentpermit application with three years of the local siting. Seethe IEPA’s

amendedresponsesto requeststo admitnumber4, 15, 18,hearingexhibit4. SeetheMarch12,2003

correspondencesignedby JoyceMunie, Manager,PermitSection,Bureauof Land,JEPA,hearing

exhibit 6. SeefurthertheunchallengedtestimonyofMs. Munie, asPermitSectionManager,atthe

March 4, 2004 hearing, transcript pages 35-39,51-52. Tn that sametestimony,thePermitSection

ManagerfurtheradmittedSCLI receivedno warningofthereversalbytheIEPAofit~interpretation

of 39.2(f), beforethe December5, 2003 permit denial at issue. Thus, the IEPA hasrepeatedly

admittedofrecordthesuddenreversalofits long-standinginterpretationofSection39.2(f),andthat

the reversaloccurredwithout warning or explanationfrom theEPA itself, to SCLI. Such an

unexplainedreversalofalongstandingstatutoryinterpretationis notentitledto deferenceon review.

Like theappellatecourts,thisBoardrecognizestheimportanceofconsistencyin theactions

ofthe IEPA. “When an Agency departsfrom its prior practice,it accordinglymustbe for good

cause,suchaschangein law, determinationthat thefactsofthenewmatteraredifferent from those

upontheprior practicewasbased,or determinationthat theprior practicewas in error (citations

omitted). No suchcauseis presenthere.” Q~ensOil Companyv. Illinois EPA, PCB 98-32

12
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(December18, 1997, page2•) In the instant cause,the EPA departedfrom a long standing

interpretationofthestatutewithoutanydeterminationofrecordthatthepriorpracticewasan error,

without anychangein thestatute,andwithout anydeterminationthat thefacts in the instantcause

are different. The IEPA cannot now retroactively justify a change in its longstanding statutory

interpretation. TheAct requiresthat thereasonsfor thepermit denialbegivenat thetime of the

denial. Suchreasonscannotbe supplementednow. 415 TLCS 5/39(a).

It is truecourtswill give greaterweight to an agency’sconstructionofits ownpromulgated

rule than to an agency’sinterpretationof a statute. However, even this Board’s regulatory

interpretationsare not entitled to greatweightwheretheinterpretationis inconsistentwith long-

settledconstructions,orwherethisBoard’sprior interpretationshavebeeninconsistent.DeanFOOdS

Co. v Pollution ControlBoard143 Ill. App. 3d 322, 492 N.E. 2d 1344, 1349(2’~Dis,1986).

ALL PARTIES TOTIlE INSTANT APPEAL CONCEDED,AND THIS BOARD
RECOGNIZED,THE NOVEMBER21, 1996LOCAL SITIING HAS NOT EXPIRED.

Ofgreatsignificanceis theIEPA’sjudicial admissionbeforethis Boardthat anotherlocal

siting applicationfor SCLI wasunnecessaryto allow an expansionpermitto issueto SCLI. Thus,

the IEPA admittedofrecordbeforethisBoardthattheNovember21,1996 localsiting approvaldid

riot expire.SeetheOpinionofthisBoardin PCB02-108,May 16,2002,page19. ThatOpinionwas

attachedto andfiled with theoriginalpetitionforreviewin thisinstantcause.Intervenorrecognized

thesignificanceofthisjudicial admissionby theEPA,asstatedby this Boardin PCB 02-108,on

May16, 2002,soIntervenormovedforthisBoardto reconsiderits decisionastothatlanguage.This

Boardmadetheappropriatedecisionand deniedtheIntervenor’s motionto reconsideron July ii,

2002. Neither Tntervenor, County of Saline,northeIEPA appealedthisBoard’srecognitionofthe

13
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IEPA’s judicial admission-thatanotherlocal siting approval wasunnecessaryto allow SCLI to

obtainan expansionpermit. Therefore,theDecember5, 2003 permit denial,and its reversalof

positionby the[EPA concerningthecontinuingvalidity ofthe1996 localsiting approval,is all the

morevulnerableto challenge.TheEPAshouldnotbeallowedto withdrawits admissionsofrecord

beforethis Board,andforce SCLI to attemptor undergoanotherlocal siting approvalprocess.

THE 1996LOCAL SITING APPROVALCOULDNOT HAVE EXPIRED,BECAUSETHE EPA
PERMITTEDFOR DEVELOPMENT AND OPERATIONA PORTIONOF THAT LOCALLY
APPROVEDEXPANSION.

After the 1996 local siting approval,theJEPAissuedadevelopmentandoperationpermit

for verticalexpansionofSCLI’s landfill, datedDecember31,1996,EPALog Number1996-147.

Said1996permitis attachedto theinitial petitionfor reviewfiled bySCLI in theinstantappeal.The

IEPA admitspermit 1996-147authorizedtheverticalexpansionofSCLILandfill, includingvertical

expansioninto air spaceapprovedat theNovember21, 1996 Jocalsiting approval. SeeIEPA’s

responsesto requestto admitnumber8 and9, hearingexhibit3. Therefore,theNovember21, 1996

localsitingapprovalcouldnothaveexpireddueto allegedfailure to timelyapply for adevelopment

permitunder415ILCS 5/39.2(f)-theexpansionapprovedatlocalsitingwasin factpartlypenriitted

by TEPA for developmentandoperation,andwas in factpartly filled with wastepursuantto that

permit.

IntervenorortheIEPAmight nowarguetheDecember31,1996permit,1996-147,pertained

to a previouslocalsitingapproval,beforetheNovember21, 1996 siting approvalat issue. This

argumentwasimplicitly rejectedby this Board in PCB02-108, in its May16,2002opinion,page17.

ThisBoardheldthattheNovember21, 1996alocal sitingapproval,theverysitingapprovalatissue

in the instant cause, superseded all previous local siting approvals. In PCB02-1 08, SCLI argued to
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this BoardtheCountygrantedbefore1996 local siting approvalfor a landfill expansionwith no

interiorseparationbenn. ThisBoardheldtheNovember21, 1996localsitingapproval“necessarily

amendedtheCountyBoard’s”earliersitingapproval. NeitherIntervenor,CountyofSaline,northe

IIEPA, appealedor challengedthatruling by this Boardin PCB02-108. Thus,this Boardshowed

ruletheDecember31, 1996developmentpermitpertainsto andis basedonthelocal sitingapproval

grantedNovember21, 1996,becausethe 1996 local siting approvalnecessarilyamendsanyprior

local sitingapproval.Therefore,bylaw theDecember31, 1996permitconstitutesatimelypermit,

issuedfor expansionair spaceapprovedatthesame1996 local siting approvaltheEPAbelieves

hasexpired. If permitted,andpartly filled, thelocal siting cannothaveexpired.

RegardlessofhowthisBoardinterpretsSection39.2(f)oftheAct, thatDecember31, 1996

expansionpermit,1996-147-LFM,removesthesubjectLandfill fromargumentstheNovember21,

1996 local siting expired. That is, SCLI’s three-yeartime frameto seeka developmentpermit

following local siting approvaldid not expire,becausemultiple developmentpermitapplications

weretimely filedwith theEPAconcerningthenewair spaceapprovedatthe1996 localsiting,and

atleastonepermitfor developmentandoperationofpartoftheproposedexpansionissued,afterthe

1996 local siting. No furtheranalysisorrulingby this Boardis necessary.

ARGUMENTSRAISED BY INTERVENOR

DuringtheMarch 4, 2004evidentiaryhearingin theinstantcause,Counselfor Intervenor

misstatedSCLI’s positionbymischaracterizingtheinstantappealasbasedonequitableestoppelor

detrimentalrelianceprincipals. Transcript,page40. SCLI is not arguingequitableestoppelor

detrimentalreliance,noraretheprincipalsof detrimental reliance andequitableestoppelpleadedin

SCLI’s petitionfor review. Further,thereis no allegationby SCLI thatrepresentativesoftheEPA

15
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knowinglymadeuntruerepresentations,oneof the typical elementsof thedoctrineof equitable

estoppel.Peoplev. FreedomOil PCB93-59 (May5, 1994et5.) Insteadofequitableestoppeland

detrimentalrelianceprincipals,SCLI arguesthesuddenreversalin theIIEPA’s long-standingarid

consistentinterpretationof 39.2(1)oftheAct, resultsin an incorrectstatutoryinterpretation,and

deniesSCLI fairness.

Intervenoror the IEPA maycite this Board’sOpinion in Village of Fox River_Qrovev.

Illinois EPA,PCB97-156,for thepropositionsthat. (1.) TheEPA claimstheright to correctits

ownpastmisinterpretationsofthisBoard’srules, and (2.)TheEPA’spreviousmisinterpretations

of thisBoard’sregulationsarethereforenotrelevantto theinstantappeal. SCLI submitstheruling

ofthis Boardin Village ofFox RiverV. Illinois EPA,PCB97-156,distinguishableandinapplicable

to the instantappeal.

The ruling of this Board in Village of Fox River Grovev. Illinojs EPA, PCB 97-156,is

inapplicableto theinstantappealbecausethe instantappealinvolvessolelyconstructionoftheAct,

while theVillage in FoxRiver~rovesoughtaninterpretationofthis Board’sown regulation. The

distinction is critical, becauseupon appellatereview, this Board’s interpretationsof its own

regulationsareentitledto greatdeference,butneworinconsistentinterpretationsoftheAct arenot

entitledto suchdeferencebyanAppellateCourt.Unlike theinstantcause,thesoleissuebeforethis

Boardin VillageofFoxRiver~rovev. Illinois EPA,PCB97-156,was“whethertheVillage should

berequiredto meettheeffluent standardsset forth in 35 Illinois AdministrativeCode304.120(b).”

Fox River,PCB97-156,pagetwo.

Unlike Fox River Grove, in the instant cause,the IIEPA’s interpretationofthe Act was

consistentfor abouttenyears, ample timeto demonstratethe legislature’sconcurrencewith the

16
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IEPA’s statutoryinterpretation. ILn the instant cause,unlike Fox River Grove,the EPAhasnot

correctedamisinterpretationof this Board’sown regulations.

Unlike thefactsin Villa~eof FoxRiver Grove,this Boardhasalreadyacknowledgedand

acquiescedin theIEPA’s previousinterpretationof Section39.2(1)of theAct. In PCB02-108,on

May16,2002.page19,this Boardrecognizedall partiesagreedSCLIcouldapplyforadevelopment

permit to expandSCLI’s landfill without seekinganotherlocal siting approval.For this Boardto

holdotherwisenowwouldbeinconsistentwith PCB02-108.andthereforedistinguishablefrom the

recordpresentedto theAppellateCourt in Fox RiverGrove.

TheIntervenorequatesapermitdenialwith afailure to file apermitapplicationwithin three

yearsof local sitingapproval. 415 ILCS 5.39.2(1)containsno suchlanguage. In fact,SCLI timely

filed a completedevelopmentalpermit applicationin 1999. Thepermit denialstatedno issuesof

completenessortimeliness,andtheAgencyis requiredby law to detailthereasonsfor permitdenial-

415 ILCS 5/39(a). Again, SCLI niet thestatutorytime requirementsto preservethevalidity of its

local siting.

Insteadof “banking” its local siting as allegedby Intervenor, SCLI diligently and

continuouslypursuedits permit. TheEPA admitsSCLI hashad a permit applicationpending

almostcontinuouslysince1999.SCLI zealouslyobtainedexpeditedreviewofitspermitapplication

bytheBoardin PCB02-108.Further,SCLImodified theproposeddesignin its permit application

soasto reducethefacility’s impacton theninesiting criteriaof415 ILCS 5/39.2(a).PCB02-108,

decidedMay 16, 2002. WasteManagementof Illinois v. EPA,PCBNo. 94-153,(July 21, 1994).

Thefactsofthependingpermitapplicationdo not support theconcernsexpressedby Intervenor

about bankingoflocal siting approvals.

17
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CONCLUDING ARGUMENTS

SCLI urgesthis Board to promote consistency in interpreting the Act. SCLI respectfully

directs this Board’s attention to its Opinion in Saline County Landfill, Inc. v. IEPA, PCB02-108,

April 18, 2002, page 21:

.permitting necessarilyfollows siting, and, practically speaking,
somechangesfrom earlierdesignswill almostinevitablyoccurand
indeedmay have to occur to comply with the Act and Board
regulations.

An applicant that has been through local siting, an often expensive
and time-consuming process, should not have to return to get new
localsitingapprovalfor everysingledesignchangewithoutregardto
theimport ofthechange.JustastheBoardwill not allow the local
sitingprocessto beeffectivelybypassed,theBoardwill not senda
permit applicant backto the restart a processstartedroughly six
yearsagowithoutjust~flcationgroundedin thewordsandpoliciesof
theAct, (Emphasisadded).

This Boardfurtherheldon page23,

The Board notesthat if eachand every designchangemade in
permittinga landfill expansionautomaticallymeanttheredesigned
expansionlacks local siting approval,theresultcouldbe a nearly
endless loop of siting, followed byperinitting, followed by siting, ad
nausearn.

SCLI submitsbasicrulesof statutoryconstruction,consistencywith the [EPA’s historic

interpretation of the Act, and consistency with this Board’s ownOpinionin SalineCountyLandfill

v. LEPA, PCB 02-108,requirea developmentpermitto issueto SCLI.

SCLI praysthisBoardreverseandremandtheDecember5, 2003 permit denial backto the

EPA, with instructionsto issueapermitto developtherequestedexpansion,to SCLI instanter,in
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EPA logno.03-113. SCLlrequestssuchadditionalandfurtherreliefasthis Boarddeemsfair,just,

andequitable.

~
BrianKonzen
Lueders,Robertson& KonzenL C
1939 Delmar
P.O.Box 735
GraniteCity, Illinois 62040
Phone: (618) 876-8500
ARDCNo.: 06187626

45389
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)
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) No. PCBO4-117
) (PERMIT APPEAL)
)
)
)
)

~ECE~VED
LERK S OFFICE

~LBOARD MAR 222004
STATE OF ILLINOIS

POIIUtiOfl Controj Board

CERTIFICATh OF SERVICE

I, the imdersigned,certify that I have served the attached Brief of Petitioner, Saline County
Landfill, Inc., via fax transmissionandovernightmail uponthefollowing personson this 22ndday
of March, 2004, per the Hearing Officer’s Order of March 4, 2004

JohnKim, Esq.
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

CarolSudman,Esq.
HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAve. East
P0Box 19274
Springfield, Illinois 62794-9274

RodWolf
SalineCountyState’sAttorney
10 B. Poplar
Harrisburg,Illinois 62946

SteveHedinger
2601 S. Fifth S&eet
Springfield,Illinois 62703

Fax: 217-782-9807

Fax: 217-524-8508

Fax: 618-253-7160

Fax:217-523-4366

BEFORETHE ILLIN~

SALINE COUNTY LANDFILL, INC., )
)

PETITIONEI~

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

RESPONDENT.
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~I16~u~I1~\U
U ~I’~F~i 1 11111 CLERKS OFFICE

LUEDERS, ~ MAR 222004
1S~ DELMAP AV~NUC

P. O. ~OX ~ STATE OF ILLINOIS
GRANITE CITY. ILLINOIS Pollution Control Board

ZIP CODE G2D4O’O7~5

616-~7~’SSOO

FAX 61e-~76-4534

WI.~L,LY i~i~E i6~,6-i~,57
RANDALL ROEEIRTSON rrobert~on@?rkl~w,corn
LEO I-I. KONZEN IkonZEfl~JIrkIaw,C~m
ERIC ROBERTSON erob~lrkI~w.C~m
BRIAN E. I<ONZEN bkor~a~@Irkiaw.com

c. SMITH I~mith~IrkIaw.com

March 22,2004

Dorothy Gunn,Clerk VIA FAX AND OVERNIGHT MAIL: 312-814-3669
Illinois Pollution ControlBoard
100 W. Randolph,Suite11-500
Chicago,Illinois 60601

Re: SalineCountyLandfill, Inc. v. [EPA
PCB04-117

DearMs. Gunn,

Enclosedpleasefind original and tencopiesof Briefof Petitioner,proofof service,and
notice of filing, per theHearingOfficer’sMarch4, 2004Order. A self-addressed stamped envelope
is enclosedaswell.

Verytruly yours,

BnanKonz’~n/

bklrh
Enclosure
cc: ServiceList
45117


